STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES
Land Division
Honolulu, Hawaii 96813

February 23, 2007

Board of Land and Natural Resources PSF No: 00MD-443 (B)
State of Hawaii
Honolulu, Hawaii , MAUI

Consideration of Request to Extend Right-of-Entry Over
State Lands for Access Purposes to Lani Stark at Honopou,
Makawao, Maui, TMK (2) 2-9-003:020 por., as Provided by
Amended Board Action of July 28, 2006 (Item D-2)

REMARKS :

On December 13, 2002 (Item D-19), the Board of Land and
Natural Resources (BLNR) approved the issuance of two non-exclusive
easements (Easements A & B) for access and utility purposes to
service single-family dwellings that were to be developed on
private property situate at TMK (2) 2-9-003:012.

On July 28, 2006 (Item D-2), staff recommended that the BLNR
rescind the approval for Easement B based on the facts that 1)
reasonable access to private property would be accomplished via
issuance of Easement A; 2) the second dwelling that was to be
serviced by Easement B was never constructed; and 3) Easement B was
being used as a transportation corridor for a commercial garden-
tour operation which generated complaints from area residents For a
complete history of the July 28, 2006 meeting and the Board action,
attached hereto as Exhibit LS-la is a copy of Staff's Submittal,
Approved As Amended. Also attached as Exhibit LS-1b is a portion
of the Minutes from the Land Board meeting held on July 28, 2006
involving this matter.

Because commercial garden-tour operations were not the
intended end use of Easement B, staff opined that the exemption of
Easement B from HRS Chapter 343 requirements, in the December 2002
BLNR approval, was not valid and that Ms. Stark was subject to
those requirements if she chose to pursue the use of State lands
for commercial purposes in the agriculture district.

At the July 28, 2006 meeting, the Maui District Land Agent Mr.
Daniel Ornellas testified that Easement A was adequate for Ms. Lani
Stark to access her entire property. Chairperson Young commented

D-3
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that the State granted Ms. Stark access to her property via
Easement A, but it really is Ms. Stark's responsibility to deal
with access within her own property. See Minutes attached hereto
as Exhibit LS-1b. However, Lani Stark claimed that Easement B was
absolutely necessary for her to gain access to her lower portion of
the property in order for her to care for her garden. See Exhibit
LS-1b. As a result, the BLNR approved, with amendments, Item D-2
and required that the rescission of Easement B be deferred for six
(6) months to allow Ms. Stark time to complete necessary HRS
Chapter 343 requirements. The BLNR also granted Ms. Stark a six
(6) month Right-of-Entry (ROE) permit based on statements by her
that she did not have reasonable access to the southwestern portion
of her property for the transport of heavy equipment needed to
maintain her garden.

Amendments to Item D-2 also included conditions that she
remove encroachments on State lands such .as unpermitted grading and
utility lines and that she not remove any fencing erected by the
State's tenant on State lands.

On January 10, 2007, a site visit was conducted by staff to
assess whether Ms. ‘Stark had complied with BLNR conditions and to
confirm whether or not Ms. Stark had reasonable access to all
portions of her property via Easement A.

The site visit confirmed that Ms. Stark had not complied with
BLNR conditions. Grading had not been removed, utility lines
remain in place on State lands and fencing erected by the State's
tenant was removed without permission. Furthermore the site visit
confirmed that reasonable access does exist via paved gravel paths
that range from 6 to 10 feet wide on level ground and traverses the
entire length of her property (Exhibit LS-2). Staff intends to
supplement Exhibit LS-2 at or before the Land Board meeting.

Recently, DLNR received several written requests from Ms.
Stark to extend her ROE for Easement area B, and time for
completion of “HRS Chapter 343 requirements for commercial use.

As stated above, Ms. Stark failed to comply with the
conditions imposed by the Board. More importantly, Staff's recent
inspection confirmed that Easement A adequately allows Ms. Stark to
access her entire property. Therefore, there is absolutely no
basis for extending the Right-of-Entry for Easement area B. Staff
recommends that the request to extend the Right of Entry for
Easement area B be denied.

It is worth noting that Staff has not observed any indication
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that Ms. Stark is able to complete any portion of her HRS Chapter
343 requirements for commercial activity. However, nothing
prevents Ms. Stark from pursuing her Chapter 343 compliance for
commercial activity as it relates to Easement area A. If Ms. Stark
ever completes the environmental assessment requirements for
commercial activity under Chapter 343, she can then request the
Board's permission to use Easement A for commercial activity, and
the Board can take up that issue at such time.

RECOMMENDATION: Based on the foregoing points and authorities,
and the fact that Easement A adequately allows Ms. Stark to
access her entire property, that the Board:

1. Deny the request to extend the Right-of-Entry for
Easement area B; and

2. Confirm the rescission of Easement B and the termination
of the Right-of-Entry for Easement area B as of February
1, 2007.

Respectfully Submitted,

A;ﬁﬁ;ﬁaﬁiel Ornellas
District Land Agent

APPROVED FOR SUBMITTAL:

| S

/7'*/’ PetéiT. Young, Q‘h\ajrptjson
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STATE OF HAWAII
DEPARTMENT OF LAND AND NATURAL RESOURCES
Land Division
Honolulu, Hawaii 96813

July 28, 2006

Board of Land and Natural Resources " PSF No: 00MD-443 (B)

State of Hawaii
Honolulu, Hawaii ‘ MAUI

Rescind Prior Board Action of December 13, 2002 (Item D-
19), Related to the Direct 1Issuance of Non-Exclusive
Easement B to Lani Stark for Access and Utility Purposes,
Honopou, Makawao, Maui, TMK (2) 2-9-003:020 por.

BACKGROUND :

On December 13, -2002, the Board of Land and Natural Resources
(BLNR) approved the issuance of two 55-year term, non-exclusive
easements (Easement A and B) to Lani Stark for access and utility
purposes (Exhibit Aa).

Easement A was to be issued gratis due to the kuleana status
of the parcel identified as TMK (2) 2-9-003:012. The second
easement, Easement B, was to be issued at fair market value. Both
easements were to provide non-exclusive access to residential
dwellings at two different locations on parcel 12.

The request for easements were made exempt from HRS chapter
343 requirements based on the understanding that the use of State
lands were not to change from proposed residential uses on private
property. :

Easement A-currently services a single family residential unit
that is being rented out. A second dwelling has not been
constructed. Easement B is not being used for residential purposes.

REMARKS : o |

Since the BLNR approval in 2002, Ms. Stark has engaged in
activities on Easement B and adjacent State encumbered lands that
are commercial in nature and that are subject to HRS Chapter 343
requirements.

Aaglﬁmuwud

APPROVED BY THE ROARD OF *°
LAND AND NATURAL £%/:0URCES |
AT ITS MEETING H: D ON .

Jwﬁ/ 28 200
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Ms. Stark has been operating Kapila Ginger Garden that
includes guided tours and ginger product sales. These activities
were advertised and require a fee (see Exhibit B).

In February of 2006, activities at Kapila Ginger Garden began
to generate complaints from residents of the Honopou area about
traffic congestion caused by tourist visits and road construction.
Residents complained of hazardous conditions created by a high
volume of tourist traffic being directed off of Hana Highway and
onto Ulalena Loop Road to view waterfalls. This area of Hana
Highway has very poor site distances and high traffic speeds
(Exhibit C).

On March 1, 2006, District Land Agent, Daniel Ornellas and
DOCARE Officer Randy DeCambra, responded to the complaints. Upon
arrival at the subject location, Mr. Ornellas and Officer DeCambra
observed Ms. Stark and her contractor, Mr. Robert Williams,
grubbing and grading portions of State land and Ulalena Loop Road
to expand the size of the road to accommodate increased traffic
flows being caused by her garden tours. Soil material was being
cut from a hillside (State land) and then cast over into adjacent
State and private property without proper erosion control measure
to prevent adverse impacts (Exhibit D). An immediate phone call to
Lance Nakamura of the Maui County Department of Public Works and
Environmental Management confirmed that Ms. Stark had no
authorization to alter Ulalena Loop Road.

In addition, Ms. Stark also graded encumbered State lands
adjacent to her access Easement A, without proper authorization, to
build a parking lot, to construct a pad to locate a port-a-potty
and to erect signs for advertisement of her commercial activities
(Exhibit E).

Furthermore, an unauthorized stream diversion and "unsafe"
electrical lines traverse State lands outside of her easement area
to service Ms. Stark's rental units, various shacks and outhouses.
The electrical 1lines were determined to create an "unsafe
condition" as documented in a letter dated, November 29, 2005, from
the Maui County to our tenant Lafayette Young, RP S-5232 (Exhibit
F).

Ms. Stark continues to ignore numerous verbal and written
requests from the State, from our tenant Mr. Young, and from Mr.
Dave Jorgensen, Esq., lawyer who represents adjacent private
property owner, Ann Bauer, (TMK (2) 2-9-003:014), to cease and
desist unauthorized wuses and to remove any unauthorized
improvements (Exhibit G).
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It is in the best interest of the State to prevent disposition
and use of State lands that result in adverse impacts to natural-
resources and the community in general. Any significant changes in
the proposed uses of State lands are subject to HRS Chapter 343
requirements.

RECOMMENDATION: That the Board:

1. Rescind the prior Board action of December 13, 2002,
under agenda item D-19, authorizing the issuance of a 55-
year term, non-exclusive easement (Easement B) to Ms.
Lani Stark for access and utility purposes.

2. Authorize the refund of $515 payment by Ms. Lani Stark

for proposed Easement B ($460 fee for easement area, $30
documentation fee, and $25 mapping fee).

Respectfully Submitted,

Daniel Ornellas
District Land Agent

APPROVED FOR SUBMITTAL:

2

Peter T. Young, Chairperson

Approved As Amended. The Board approved Staff's Recommendation, but
added the following new conditions: :

"3. Provided however, the effective date of the rescission of the prior
Board action that will effectively terminate any interest in and rights
to Easement B shall be deferred for six (6) months on the following
conditions: (a) Lani Stark may only use Easement B for access to

her private property soley for taking care of and maintaining her
garden and plants, provided however, only Lani Stark and her four (4)
employees may use Easemnet B for the aforesaid limited purpose of
taking care of and maintaining the garden and plants; (b) Lani

Start must immediately cease and desist using Easement B for
commercial, agricultural tourism or any other purpose except as

stated in the aforesaid condition (a); (c) Easement B shall not be

used for any purpose other than as stated in the aforesaid condition
(a);(d) Lani Stark must execute the department's standard right-
of-entry that contains, among other provisilons, indemnity and insurance
provisions, and the purpose of the right-of-entry shall be limited to
the aforesaid condition (a); (e) Lani Stark shall remove all of the




unauthorized encroachments described in Staffs' Submittal; and
remedy or remove the other violations (including but not limited
to the unauthorized and upermitted grading outside of Easement B
area, the. unauthorized and unpermitted placing of electrical lines
outside of Easement B area as described in Staffs' Submittal and
the unauthorized and unpermitted stream diversion crossing over
State lans); (f) Lani Stark may.install a gate at the entrance of
Easement where a fence currently exists, with the understanding
that the gate will allow Lani Stark to access, and provided further,
no other removal of fencing placed on the State lands by Permittee
Lafayette Young shall be removed; (g) Lani Stark shall immediately
complete and submit an application for Easement B and describe

the true and intended purpose and use of Easement B; and (h) such
other terms and conditions as may be prescribed by the department
with the approval of the Chairperson.
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STATE OF HAWATIT
DEPARTMENT OF LAND AND NATURAL RESOQOURCES
Land Division
Honolulu, Hawaii 96813

December 13, 2002 s

Board of Land ang Natural Resources PSF No.:00MD-443
State of Hawaii

Homolulu, Hawaii MATT

Rescind Prior Board Actions of October 9, 1987 (under agenda
item F-1l-e and F-3); of January 12, 1996 (under agenda item
F-18); of August 21, 1997 (under agenda item D-21); Direct
Issuance of Perpetual, Nom-Exclusive Easements to Lani Stark
for Access ang Utility Purposes; Mutual Cancellation of

Grant of Easement Bearing Land Office Deed #8-27604 issued
Vij i Makawao, Maui, Tax May Key: (2) 2-9-

APPLICANT:

Lani sStark, unmarried, whose.mailing address ig 1860 Clinda Road,
Makawao, Hawaii 967gsg.

LEGAL REFERENCE :

Section 171-13, Hawaii Revised Statutes, as amended.

LOCATION:

Portion of Government lands of Honopou situated at Makawao, Maui,
identified by Tax Map Key: (2)~2~9~:;Qprtion OL 26, as shown on
the attached map labeled Exhibit A. ' ‘ ’

3

AREA : —

5,883 square fe®t, more or less (Easement A)
4,577 square feet, more or less (Easement B)

ZONING:
State Land Use District: Agriculture
County of Maui czo. Agriculture

TRUST LAND STATUS: .

Section 5(h) lands of the Hawaii Admission Act

DHHL 30% entitlement lands pursuant to the Hawaii State

ARPR '4 VELZY THE BOARD OF N
il AND ATURAL RESOURCES [tem D-19

AT ITSMEETING HELDON - © EXHIBIT A

'JDJJAA.fGA,/a- - -y O -




Encumbered by Revocable Permit No. $-5232, Lafavette Young,
Permittee, for pasture purpcses.

Encumbered by Revocable Permit No. S-6519, Nancy Chastang Kerbow

and Seth Ashby, for right-of-way for access and utility purposes
Lo serve Parcel 13.

CHARACTER OF USE:

Right, privilege and authority to construct, use, maintain and
repair a right-of-way over, under and across State-owned land for
access and utility purposes.

COMMENCEMENT DATE:

To be determined by the Chairperson.

CONSIDERATION:

Easement A Gratis.

Easement B = One-time paymen: to be determined by independent or
staff appraiser, subject to r-eview and approval by the
Chairperson.

CHAPTER 343 - ENVIRONMENTAL ASSESCMENT:

In accordance with the "Divi:rion of Land Management's
Environmental Impact Stateme:.t Exemption List", approved by the
Environmental Council and da:ed April 28, 1986, the subject
request is exempt from the preparation of an environmental o
assessment pursuant to Exemp:ion Class No.. 1, Item No. 1 that . -
states "use of existing roadvays on State lands for land
dispositions, ~including but zot limited to easements, right of
entries, revocable permits, leases, and licenses, if not expanded
from its original size"; Item No. 2 that states "use of State
lands that previously existed with no interruption of use
change”; and Item No. 4 that states "repairs and/or maintenance
of existing structures, facilities, equipment or topographical
features that involves no expansion or change of use beyond that
previously existing."

DCCA VERIFICATION:

Place of business registration confirmed: YES : NO
Registered business name confirmed: . YES NO
Applicant in good standing confirmed: YES NO

Not applicable, individual

EXHIBIT A
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APPLICANT REQUIREMENTS :

Applicant shall be required to:

1) Pay for an appraisal to determine one-time payment for
Easement B and
2) Provide survey maps and descriptions for Easement B
according to State Dacs standards and at Applicant's own
cost.
REMARKS :

Staff is reviewing Maui's backlogged files. Staff has been working
with Ms. Stark to finalize her easement document. Previous Land Board
actions dating back to. 1987 are a result of the grant of easement
bearing LOD #27604a issued to Mr. Vijay Wenk on December 2, 1986. Mr.
Wenk sold Parcel 12 on August 18, 1987 to Mr. Douglas Faulkner. The
Land ‘Board consented to the assignment of the grant of easement from
Mr. Vijay Wenk to Mr. Douglas Faulkner on October 9, 1987. at the
same meeting of October 9, 1987, the Land Board approved Mr.
Faulkner's request for a second easement for Parcel l2. Mr. Faulkner
was building a second dwelling and the Steep terrain required the
access come through the State property. Staff did not complete the
assignment of the grant of easement or the second easement document .

Mr. Faulkner sold Parcel 12 on December 20, 1995 to Christopher and
Lani Stark. on January 12, 1996 staff amended its previous Land Board

from Mr. Wenk to Mr. Faulkner or issue thie second eéasement to Mr.
Faulkner.’ Therefors, staff recommended to the Land Board on August
21, 1997 to grant a Perpetual easement to Christopher and Lani Stark |
for accecs and utility purposes. The Stark ,easement alignmgnt-would
cover the area encumbered under the grant of easement issued to Mr.

Wenk [Easement A] angd the second easement requested by Mr. Faulkner
(Easement B]. = :

e

Due to a change in address staff has finally contacted Mr. Wenk. He
has agreed to mutually cancel the easement because he no longer owns
Parcel 12. Therefore, stafsf recommends mutually canceling the Grant
of Easement bearing land office deed #S-27604. :

Upon closer review of the Land Board approval of August 21, 1997,
staff requested our Abgtract Section to determine if Parcel 12 has
kuleana status. Parcel 12 is an award of kuleana status. See Exhibit
B. Apparently on August 12, 1383 when Mr. Wenk obtained Land Board
approval for the issuance of the easement it was not determined if

Parcel 12 had kuleanas status. Consideration paid by Mr. Wenk to the
State was $210.

EXHIRIT A
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Ms. Stark 1s requesting 2 easements.

grant of easement issued to Mr. Vijay |
main dwelling on Parcel 12. Easement B
second dwelling on Parcel 12. Due to the steep terrain it can only be
accessed from the State's Parcel 20. Staff is recommending Easement A
should be for "no consideration" because it provides Parcel 12 with
adequate legal access. Easement B enhances Darcel 12 so the property
owner's second dwelling has legal access. Therefore it is appropriate
that there should be a consideration for Easement B. Ms. Stark has
submitted a $1,000 check for the appraisal deposit onm March 18, 2000.

sement A is over the existing
nk. This is the access to the
is to provide access to a

Staff is recommending the name of the Applicant be Lani Stark only.
Pursuant to Divorce Decree filed September 26, 1997 (FC-D N. 97-0418)
all interests in Parcel 12 was turned over to Ms. Stark.

Furthermore, staff is recommending the Land Board action of August 21,
1997 be rescinded because some of the terms and conditions staff
recommended such as assignment premium and sublease clause are not
consistent with our existing easement document.

The tax map shows there are 2 poalimas (Parcel 46 and 47) within

Parcel 12. They were sold to Lani Stark by Land Patent Grant No.
15953 on November 2%, 2001.

Applicant has not had a ieaSe, permit, easement or other disposition
of State lands terminated within the last five vears due to non-
compliance with such terms and conditioms.

No agency or community comments were solicited for comments. A copy

of the submittal was submitted to Ms. Stark. There are no pertinent
issues or concerns.

RECOMMENDATION: That the Board:

1. Rescind Prior Board Actions of October 9, 1987 (under agenda -
item F-l-e and F-3); of January 12, 12986 -{under agenda item
, F-18); and ef August 21, 1997 (under agenda ijtem D-21). .
2.

Subject tgo the Applicant fulfilling all of the Applicant
requirements listed above, authorize the issuance of
perpetual, non-exclusive easement to Lani Stark covering the
subject area for access and utility purposes under the terms
and conditions cited above, which are by this reference
incorporated herein and further subject to the following:

A. The standard terms and conditions of the most current
perpetual easement document form, as may be amended
from time to time;

B. The perpetual easement shall inure to the benefit of
the real property described as Tax Map Key: (2) 2-9-
3:12; :

- - " . EXHIBITA
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Lani Stark

Review and approval by the Department of the Attorney
General; and

Such other terms and conditions as may be prescribad

by the Chairperson to best serve the interests of the
State.

Mutual cancellation of grant of easement bearing Land Office
Deed #S5-27604 issued to Vijay Arthur Wenk under the terms
and conditions cited above, which are by this referencs
incorporated herein and further subject to the following:

A. The standard terms and conditions of the most current
cancellation document form, as may be amended from
time to time;

B. Review and approval by the Department of the Attorney
Geéneral; and

C. Such other terms and conditions as may be prescribed
by the Chairperson to best’ serve the interests of the
Statce.

Respectfully Submitted,

Charlene E. Unoki
Acting Assistant Administrator

APPROVED FOR SUBMITTAL: \&WV\

Mﬁ ___ o
GILBERT S. COLOMA-A Chairpersen ..

= »‘

Approved as amende&o The Board amended the Recommendation Section
by amending paragraph 2 to read as follows:

"2. Subject to the Applicant fulfilling all of the Applicant
requirements listed above, authorize the issuance of a
perpetual, non-exclusive easement for Easement A and a
53-vear term, non-exclusive easement for Easement B to
Lani Stark covering the subject area for access and utility
purposes under the terms and conditions cited above, which

are by this reference incorporated herein and further subject
tc the following:

A. The standard terms and conditions of the most current
[perpesra:] easement document form, as may be amended
from time to time;

'B. The [perpesua:] casement shall inure to the benefit of
the real property described as Tax Map Rey: (2) 2-9-3: 12;

-




19 (Cont'q)
Review ang approval by the Department of the Attorney
General; and

Such other terms and conditions as may be prescribed
by the Chairperson to best Serve the interests of the
tate." _

' EXHIBIT A
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it 3. CATETANC
GQVERMNOR

GILBERT 5. COLOMA-AGARAN
CHAIRPERSON
ACARD OF LAND AND NATURAL RESOURCES

ERIC T. HIRANQ
DEPUTY DIRECTOR

LINNEL T. NISHIOKA

DEPUTY DIRECTOR SOR
THE COMMISSION OM WATER
RESQURCE MANAGEMENT
STATE OF HAWAII AQUATIC RESOURCES
BOATING AND OCEAN RECREATION
DEPARTMENT OF LAND AND NATURAL RESOURCES O st | \TER RESOURCZ
LAND DIVISION S PoRcaIay  sOuRcEs
P.0. Box 621 FORESTRY AND WILDLIFE
HONOLULU, HAWAIl 96808 KAHOOLAWE ISCAND RSSERVE
. COMMISSION
LAMD
STATE PARKS
QOetober 22, 2002
90730V
MEMORANDUM
TO: Charlene Unoki, Assistant Administrator -
. '- //’q

THROUGH: Dierdre S. Mamiya, AdmiﬂisW)’
FROM: E. Mahoe Cthor
Subject: .  Kuleana Status of designated tax map key parcel (2) 2-9-03: 12 situate at -

Makawao, Maui.

We have been asked to determine the kuleana status of the original source of title to tax key
parcel (2) 2-9-03: 12, identified as Land Commission Award 6510 — Q: Apana II to Kawaha.

Records in our office reveal that the name of ‘he awardes, Kawaha, does net appear in the

‘Mahele Book of 1848 indicating that, said Kawaha did not participate in the 1848 Land
Division with the king. ‘

As recorded by the Commissioners in Volume 8 of the Registry of Foreign Testimonies at page
136, the said Kawaha received his lands at the time of Kamehameha I in 1847.

We find that the subject land claim of Kawaha, as adjudicated by the Land Commissioners under

Land Commission Award 6510 — Q: Apana II, dated January 11, 1853, is an award of kuleana
status.

_. N . EXHIBIT A




Statie of Hawail

DEPARTMENT OF LAND AND NATURAL RESOURCES

Land Division
Land Management Branch
‘Honolulu, Hawaii 96813

August 21, 1997

Board of Land and Waiural Resources

State of Hawail
Honolulu, Hawaili

MAUYL
REQUEST FOR A DIRECT ISSUANCE OF

PERPETUAL, NON-EXCLUSIVE EASEMENTS

TO CHRISTOPHER AND LANI STARK
FOR ACCESS AND UTILITY PURPOSES,

AND AN IMMEDIATE RIGHT OF ENTRY FOR SITE CONTROL PURPOSES
QVER, UNDER, ACRCSS AND ON GOVERNMENT LAND,
IDENTIFIED BY TAX MAP KEY: 2-9-03: PORTION 20,

SITUATE AT HONOPOU-HOOLAWA, HAMAKUALOA. MAKAWAO. MAUL

STATUTE:

APPLICANT:

FOR:

LAND TITLE
STATUS:

STATUS:

ZONING:

AREA:

PURPOSE:

Section 171-13 and other applicable sections, Hawaii Revised Statutes, as
amended. -~ :

CHRISTOPHER AND LANI STARK

Perpetual, non-exclusive easements for access and utility purposes and an
immediate right of entry, over, under, across and on Government land,
identified by Tax Map Key: 2-9-03: Portion 20, situate at Honopou-Hoolawa,
Hamakualoa, Makawao, Maui, as shown outlined in bold on the map labeled

Land Board Exhibit “A” and easement areas on the map labeled Land Board
Exhibit “B”, appended to the basic file.

Subsection 5 (b) lands.

AThe subject land is currently under Revocable Permit No. S-5232 to Mr.
Lafayette Young for pasture purposes. N : .
-=State Land Use Commission District Boundary
Classification: Agricultural District

Maui County Zoning: Agriculture

Approximately 5,883 square feet for Easement A.
Approximately 4,577 square feet for Easement B.

1. Right, privilege and authority to access, construct, use and maintain a
roadway over, under, across and on State owned land.

Right, privilege and authority to construct, use and maintain uility
lines over, under, across and on State owned land.

An imroediate right of entry for site control purposes on State owned

land.
~AS AMEyDED

2
.

ITEM D-21

P
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Christopher & Lani Stark - Access and Utility Easements
Page 2

METHOD OF
PAYMENT: Lump sum (up front). ‘

CONSIDERATION: To be determined by an independeat appraisal, same subject to approval by the

Board Chairperson.

OTHER TERMS

AND CONDITIONS: Authorize the Board Chairperson to impose additional terms and conditions
. which may best serve the interest of the State.

CHAPTER 343 -
ENVIRONMENTAL

ASSESSMENT - The proposed easement areas will be located over existing roadways.

Therefore, the proposed use does not involve any intensification of its existing
use. Accordingly, pursuant to Section 11-200-8 (1), Exempt Classes of Action
of the Environmental Impact Staternent Rules, it is recornmended that the Board
classify this uss as exempt from the preparation of an environmental

assessment and acquisition of a negative declaration.

REMARKS: The subject request has resulted from 2 very unique situation. A Grant of
Easement, dated December 2, 1986, was issued to Mr. Vijay Arthur Wenk for
the above described Easement A (Land Office Deed No. S-27,604). Mr. Wenk
sold his property and assigned the subject easement to Mr. Douglas Faulkmer.
The easement assignment was approved by the Board on October 9, 1987, under
Agenda Item F-1-e. Completion of the assignment documents ran across some
difficulty due to Mr. Faulkner’s being committed to a mental institution
periodically. During this period, the property was sold to the Starks. But due to

- Mr. Faulkner’s situation, the assignment documents were never completed and
on January 12, 1996, under Agenda Item F-18, the Board approved an
amendment from their previous action to change the assignee from Faulkner to

. the Starks. To further complicate matters, this office was notified later that Mr.
_ ‘Wenk passed away during this period.

Completing the assignment documents, if at all, would be cumbersome.and

- timely. Since there is a need for the Starks to expedite-this edsement acquisition
and ajso their request for an additional easement, it was decided that the

simplest solution would be to sell a new easement to them.

Easemnent A will be used to access the main dwelling on property identified by
Tax Map Key: 2-9-03: 12, The reason for the acquisition of Easement B is that
the applicants plan to construct a second dwelling on the same parcel but due to
its ste=ep terrain, can only be accessed from the State parcel.

Or NDATION: THAT THE BOARD:
A, Rescind their following previcus actions:
1. The January 12, 1996 Agenda Item F-18 approval for the
assignment of the subject easement to Christopher and Lani
Stark; o

EXHIBIT A .




Christopher & Lani Stark - Access and Utility Easements
Page 3

2. The October 9, 1987, Agenda Item F-1-e approval for the
assignment of the subject easement to Douglas Faulkner; and
The issuance of Land Office Deed No. S-27,604 to Mr. Vijay
Arthur Wenlk.

[FA)

o B. Authorize the direct issuance of perpetual, non-exclusive sasemenis to
) ‘ CHRISTOPHER and LANI STARK for access and utility purposes,
covering the above described area under the preceding terms and

conditions which are by this reference mcorporated herein, and the
following additional terms and conditions:

1. This Land Board authorization to purchase a perpetual, non-
exclusive easement from the State shall 1ot be assignable
unless the Grant of Non-Exclusive Easement is issued and

‘recorded at the Bureau of Conveyances, or unless the access
roadway is constructed and completed in accordance with
County of Maui standards.

2. Prior to the issuance of the Grant of Easement document, the
applicant shall be responsible to obtain subdivision approval
for the subject casement areas from the County of Maui and
providing same to the Maui District Land Office.

C 3. Standard abandonment clause.
4. Standard indemnity and hold harmless clause.
t . 5. Standard relocation clause.
6. Standard assignment premium clause.
7. Standard subléase clause with the standard sublease premium
clause. :
- 8. Said easement shall not be used at any time by the Grantees,
: their guests or invitees for parking, storage, dumping of trash,
and/or other purposes.
9. The Grantees shall be allowed six (6) months from the dage of

this Board approval to provide the Maui District Land Office
with the necessary documentation and appraisal deposit
required to complete the subject sale. Failure to do so by the
Grantees will automatically terminate this Board
authorization.

. EXHIBIT A




Christopher & Lani Stark - Access and Utility Easements
Pags 4

Y 10. Prior to the termination of the subject easement or the

. assignment of casement, grantes shall conduct a Level One (1)
Hazardous Waste Evaluation and conduct a complete
abatement and disposal, if necessary, satisfactory to the’
standards required by the Federal Environmental Protection
Agency and the Department of Land and Natural Resources.
Ieither the termination nor assignment will be approved by
the Board of Land and Natural Resources unless this

s

ren io

The applicant and successors indemnify the state for the actions tal

rescind its prior actions authorizing the issuance o

n easement to Mr. Wenl

g evaluation and abatement provision is completely executed.
2
g 11. Easement documents shall be reviewed and approved by the
E Atiomey General's Office.
= 12. Other terms and conditions as may be prescribed by the
< = Chairperson
w 9 | »
E ' - 13. The Grant of Easement shall have the approval of the
gdﬂ‘ s Governor of the State of Hawaii and the State Legislanre.

C. Approve the site control right of entry subject to the following terms
and conditions: _ ‘

1. Commencement date of the subject right of entry shall be
August 22, 1997.

2. The applicants shall indemnify and hold harmless the State of
_ Hawaii, its officers, employees, and agents harmiess against
all claims for personal injury, death, or property damage
caused by or in.any way connected with the permission
granted herein.

3.~ The applicants shall obtain a liability insurance policy with the
State of Hawaii named as an additional instred with the
L following minimum limits established on said policy:

subsequent assignment of the same ea

condition B.14 to read as follows:

o
=N Bodily Injury . . ...$500,000.00
Property Damage . .. 100,000.00
Medical Coverage ..  5,000.00
tlb
4, The applicants shall be responsible for cleaning and/or

restoring the areas to its original condition or to a condition
satisfactory to the Department of Land and Natural Resources
upon completion of construction.

“D-21 Appmved} as Amended--The Board amended the staff recommendation by adding

(¥

The applicants shall comply with all applicable rules,
regulations, ordinances and statutes of the Federal, State and
County governments relative to the use of the subject areas,
including those relating to public health and safety.

EXHIBIT A




Christopher & Lani Stark - Access and Utility Easements
Page 5

6. The Department of Land and Natural Resources and its
Chairperson reserves the right to impose additional terms and
conditions if it is deemed necessary.

lly sub \17
%—
- Mau1 Dlatﬂct and Age
APPROVED FOR SUBMITTAL: ’ A n%

CD'%IN\D-{;(@\UA——
- M:CHAELD SON, Chairpersén _

EXHIBIT A




2 9 03

217 Pep Ab.. 675

Suomol Rt M Nacesw, .

By HE e et

Py e paacns
B B ppagli

050 ace O

e
NGBS,

/M.Hq
R
<1
-~
el
G 7o pinibg =T

\u

A_

(LA L0, s 55 et 5

\\
A
o
<

y

~

%
S e
5 e,

vt
g\— |bh.:

Coitw
= Jde.

Opeo Dotme

ol
£a) o W,

Nersert Qormg B9
g8 Grarcs- B

s 95w

Grond

! e

[T
STC | Peat

9 {03

. En’] .
e roar g o A ONHEET #tare,00C vARCELS
For o HINORGY - WOOL AW HAnealitfd LOA  MAGARALD MAYS y¥ e inaher P
: =
' ¢ Pt 11D —_—

310

EXYSIRET A



F’F’E‘F' iGarder of & FRA MO, :8BBS7238%5 &, B3 2083 26:18FM PL

, “Little Hana”
878-8888

Warning: The Waterfull & Soeam,
mmrwa.mﬂ-hﬂood.lfywm b
mmme =l T g euddn change OF solog ot acreased -

Hov of walst, isvve W Lighe gousd.

e gy g P i

-, - -3  EXHIBITB




'.- ER @

:ﬂ = ==; - SQE’LQL, - s _.\_,__‘.I_éﬁ_;% = ) ﬂ

B VO FWONDS; / 350N ey pus e -, B

’ aiﬂ’ W U6 Usag sq50m PP FRRTLL % 47101 i’-"”?f’&?ﬂfv P dsmiau m;nyw’y XY T

S _areadsijeys wegy — e 5
L « P i58ussy mm&*ag MWWW’W”’?M!@ '
" FAPYS [reg -

ﬂ?ﬂ’g kMMWM 193 191 Tnsp wospoms ou 5 iaq g,
: ' ,xasma 30 21881 S twm Luowiney jo Suog souny oy, wopy .

« YNGR J0 uepseT; ] | pogeo WEDSWOS $ suopren) wduiry 1o uossd IRp s04

.., VORsGANRS U [eaaUss oD Emaqs-nm jo Suipey ® Bunq mBupny 5w
-395015 Suqnq Pue nyeusq Auvnl ¥ sof Peun rean: useq seq 28wy ‘sresd jo spuEsnOu: T3

' "nod Tt 223ure) e go 8 43 ey nod e onpard 18yl
a?mmoi 9 ORTUGIE 15541y S ansgas dovg Jy wpres aaﬂmg 300pm0 A[PADy 0O 3INA

) ‘punca zcaf anor8 ssduffpwopew pue :mmmn ,
L. dwws suspreg oy 26 anpy n:mpo:nd poe Gapzell o ur Hpepes [suTpow pue afqfpo el

-&g 153q 31 sanaeay. mpng =8ur wprcriscdun jo sonourea spox 000°0Z o jo InQ |

{t
)
: Cﬂm HHHH ‘dH.L 40 ﬁOﬂE&Wﬂ EH.I.—IIH{)NI{) ooy

@

2 Maurs ULTMIE WATERFALL WONDERLAND! ot
~ f@ - Maurs PreMIER WmmFALL, RAINPOREST A.DVENTURE' 4

KAPILA GINGER GARDEN'S “L ittle +Hana” *

HIGHLIGHTS Cascaping WarerraLL, ThE KING's SACRED Poou,

| RaINFoRresT; Tue WorLD's LARGEST PressToric Ferns,

T - Tar KinG's TrarLs aND ANCIENT TARO WiLLs, Mo’ 0's-Lava Cavg,
' .AND A MoNaRcH BurTeRFLY BaviLioN 5

Our Narure Wellness W’alkmg Hike can be self-guided or join in with one of the guided rours st
11:002m Daily. On our guided tour you'll learn why Ginger hes been revered by se many cultures
“around the world for it's rimeless fragrance, spice and medicinal properties, You will also dearn abous

the szuun sustsinable approach to nature, cheis mdnm! planu. hiscories & legends.

FOR MORE INFORMATION, CALL: 878-8988 |
R . mkpthgtmm em. kapilagingergavdeni@litslehana.com
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s a sm@em -mlate deive rom Paia Town
1e the @laua.. expanse of Lani Star's
Kapila Ginger Gardens. A iropteal pat-
dise comparable 1o that of Hana without the

0 bridges and 600 mms==henc: thg m@kv

ame  “Hike Liwle
Jana”—this  eight-
cre privale esiate I8
he peefect cesitulion
o wigt for & Morning et
sarden wur with gin-
ser sracks, Tt fesls ke
you ave fanher away
hian you eret

Located acvoss the ‘,7
stireet  from  Twdm O

Falle, u is scwally As!!ky Ssepanah ﬁchn show jwﬂ how Hg ihe umlil;g
phont is beklad her ot Raplis Glager Gardens.
Plsto by Lawed Stas

comprised of many
wpes of garden see-
\igns and minot walk-hikes, ond olher leatures
ike a cascading waterfall with cxpansive posl
and a runaing slream, 8 hidden fern cave, exol-
ic singing gardens with 8 micle hale {Singing
Fiowse). the Toyal hale Ie't (1avo terraces) of King
David Kalabava and the Butterfly Pavilion.
1tk an all-in-one bomnical experience for any-
one wanting 1o st the raw besuty of Hewail,
and an opportunity to meet the owner andior
her trained guides who can share siories about
the history, culture and meaning of the place.
We are greeied by Lani at the guesi parking
lot just down to the left of ‘Ulslesa Loop, snd
immediately she hos captiveted us with her
siry, fresh spprobch 1o this praject and. her
idleals and hopes for happiness for herself and
sthers in life on the grander scale. She
deseribes her bohemian, anisife upbringing in
Sahu—ter mother was 2 gourmnet chel and

ser father wes an architcei—and shaves the

wemory of her family farming taro wogether at
e lunsr cycle on Kaual, playing music and
singing, all 1 get back o nature. s wiould
521 loet in the mountaing aid feel the orchesira
sf e Torest, waing into the meledic Nie here,
wne thay pavaliels vo other,” says Lant. °1 @t
od 1o share this keling of Hawsll with others.”

Of Hewalisn descent and currenuly living on
vioui, it seems only right for her 1o “aubnit,” I
o will, ker lush, vopke! meinlereal 16 the
vorld of ag and eco-tourism. Lanl also makes
+ fun, calling on her creauivity and life experi-
nees 1o perpcuaie the process: She s a

E%}?gﬁgm@ Eﬁ:@Magsc of * “Hgég Linle H% sga
To o

%

s

as [ é%ﬁgw Called b’v V’ isiiors

R a8
" ;.-' LR

N@w Tour! Amblmg éf@%jé Kaéé Ginger Gardens

wgined gourmet chefl, a world-class musiclan
and vocal irainer (she plays the flute and per-
cussion, slngs, and trained Camile Velasco,
one of Hawalis fevorite American Idol conies-
iaqis), she ran a spa reweat and wellness center

e, 01 Lhe Big lsland, and
b ccomms  quite  knowl-
| edgeable abour the
botany of her own
property. Lant also hasa
d wealth of information

in her head abow gin-
{ ger and its invigorating,
 refreshing qualities a8
j the “emperor of ihe
P herb world.” ‘

*Ginger has been
shown 1o generally revl-
wlize and invigorale
people,’ she shares. "l hes more enlioyidenis
then any other planc known 1o men. It can
pusify-you, helps whh longevity, and efimi-
nstes free-radicals. And, the whole plant can be
used [or edible, medicinal and ornamental
purposes.”

We walk around the properly as Lani tells us
alous her larger vision for the gamlens and (e
company, describing & spa and retrest center,
educational learning center, and running
through a list of culinary praducts and bath
and bodyline ttems; she hands me a ginger bar
of scap a5 a gift. Thousands of types of gnger
grow on her property, and much 6l & harvest-
ed for consumptive use, Looking around the
tall, forest canopy some 100-R. high (1ts really
irnpressivet) she points out lilikoi, green guava,
2 rose apple tree, shell ginger, sandal wood, 30-
year-old maradamia ru and 'ohi'a tees, koa, ol
jeal plamis, and hepu'y wee fefns. to nEwe @
few 1t ;j-i‘:/ foryoil o se, Louck),

7 mn‘a o reravkeble m«semi@n of species.

Tougs are offered defly ot Bar and 10:30am,

snd the con Iov each per person is $73. The
\ Btke Lfwle Hans Touwr suns from 9 B
W é@ﬂﬂ amd inchedes ginger Frusit saled aﬁé 8

gnges pastsy; the Kapils Ginger Garden T

goeo from 10:30sm_lo 1dnoon end ud&
gingsr chbc%gﬁ galad, ginges r@us. ané the gir-

ges pasiry; both siso include ginger iged tea

and bosiled water. Hiking boots angd swimsuirs

with towels are recommended. Call 676-8388.
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FROM :Garden of Eden FAX NO. 3885723295 fpr. @3 2603 2&:26FM P4

A Exotic Botanical Gardens on Maui’s Famed Hana Highway!
o “mﬂl;: DEVELOF KAPILA GARDENS INTO A "TRANSFORMA ﬁONAL
BOTANICAL GARDENS FOR MAUI TOURISTS AND COMMUNITY :

Kapila Gardens, a full use 8 acre property on Maui’s Hana Hwy, is the site for a proposed
multipurpose tourist atiraction. Located 15 minutes south from Maui’s Katnlui Airport, Kapils
~Sardena iz e ymigqus haemigal gardens with towering 100 foot high mango trees, rare plants-#iyfia

ﬂiﬂh?il_yis _ﬁm mﬁﬂ g oy

Ancient Hawsiian Historical Sight Designated by Historical Society _
Gift shop featuring private labeled products with a “White Ginger Flower™ theme
Web site for flower and product sales 5 ‘
Community outreach for Hawaii’s youth, children and seniors,

e & % ¥ & 2 8 9 #

Future expansion possibilities to Kapila Gardens inchade: Hawsiign Cultural Museum, Healing
———=.. --= Reteont-Center and-Spe, Amphithoator for music and Hewaiian“talk: storyovemmts: = ——mmmmmom o e

- JIMELINE: 3 months to opening for Phase 1

EINANCIAL: Phase I is budgeted to cost $100,000,00 and cxpected to generate minimum
revenucs of $612,000.00 with a profit of $392,000.00 for the first year. Second yesr revenues sre
projected at $852,000.00 and a profit of $592,300.00. e

PR o,

PHASE I costs ‘include: Landscape Master Plan, Parking Lot and Toll Booth, Entraice snd -
Interior Landacape, Trail-Upgrade, Wedding Gazebo, Butterfly Arboretum, Signage, Marketing &
- Advertising, Onsight Management, LLC formation and Investor Agreement Drafts.

STATUS: Kapils Gardens is two thirds compiete witf Sxsting weikefall, phture trails wnd
exotic Hawaiian trees & plants. Graphic design for logo and i 50% completed.

ACTION: Creats parking iot and ol booth, landscape entrance, rock trails, install plant ID
signs, build wedding Bio, market promo rate cards and print advertising

CONTACT: Lani Star, PHN: 808-280-8119, Bruce BeécVar, PHN:970-901-8724

EXHIBIT B
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Hand held sign at Hana Highway
and Ulalena Loop Road observed
in March, 2006
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Sign at entrance to
Ulalena Loop Road along
Hana Highway
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Sign located along Ulalena
Loop Road directing traffic
to State lands at

TMK: (2) 2-9-3:20 por.
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Sign at entrance to
Easement A on State lands
along Ulalena Loop Road
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Signs on State land. along
Easement A directing
traffic toward Easement B
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Traffic congestion on
Ulalena Loop Road caused
by overflow visitors to
Kapila Ginger Gardens
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Toll booth attendant
collecting fees from
visitors to Kapila Ginger
Gardens on Ulalena Loop
Road. Note the apron
around his waist used to
collect money and return
change.
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Ms. Lani Stark collecting
fees from tourist visiting
Kapila Ginger Garden
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Ms. Lani Stark directing
traffic to Kapila Ginger
Garden on Ulalena Loop Road .
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Parking lot attendant
on Easement A
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Parking lot along
Easement A to access
Kapila Ginger Garden
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Officer Randy DeCambra
questions Ms. Lani Stark
and Mr. Robert Williams
regarding unauthorized
grading and grubbing of
State lands and Ulalena
Loop Road

EXHIBIT D




Backhoe operated by
Mr. Robert Williams to
grade and grub State
lands and Ulalena Loop
Road

EXHIBIT D




S

‘Backfill area along Ulalena
Loop Road adjacent to State
lands '

EXHIBITD




Backfill area on State
lands with no erosion
control measures

EXHIBIT D
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Officer Randy DeCambra
speaking with State
tenant Lafayette Young
regarding unauthorized
grading and grubbing on
encumbered State land
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Port-a-Potty on State land
adjacent to parking lot
and Easement A
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Toll booth on State land
along Ulalena Loop Road
at entrance into Easement A
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Signage describing
activities in

Kapila Ginger Gardens
along Easement A
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Signage and barrier to
conceal electrical
equipment on State land.
Electrical equipment not
up to County standards
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ALAN M. ARAKAWA

SALPH M,
0 LEH M. NAGAMINE, LS., RE.

Devsiopment Ssrviess Adminlsiration

TRACY TAKAMINE, 22, <
Waslswaies Beolemsation Divizion

CARY YAMASHITA, BE,
Enginsaring Divizion

BRIAN HASHIRD, £E.
Highwayes Dluzion

VILTCM M. ARAKAWMA, ALCR
. Dircalor

SHAEL M. MIYAMGTO
Seputy Cirestor

DEPARTMENT OF PUBLIC WORKS
AND ENVIRONMENTAL MANAGEMENT . Solid Waste Division
- DEVELOPMENT SERVICES ADMINISTRATION
250 SOUTH HIGH STREET
WAILLIKU, MAUI. HAWAN ss793

Novamber 29, 2005

Mr. Laf Young
HC 1, Box 42
Haiku, H! 96708

SUBJECT ELECTRICAL SERVICE AT ULALENA LOOP
TMK (2) 2-9-003;

Dear Mr. Young:

This letter is in response to your letter dated 4 November 2005 regarding an
unsafe electrical service at the Subject property. In response to your earlier letters,
Request For Services No. 05-0002299 was created on June 27, 2005 fo investigate your
concermns. A limited inspection of the property entrance on July 11, 2005, confirmed that
eiectrical wiring was installed along the ground creating an unsafe condition. Further
investigation within the property was prohibited due to the posting of no trespassing
signs. Warning letters were sent to the Property Owner, Ms. Lani Stark advising her that
she had until January 7, 2006 to resolve the violation. If this violation is not resolved by
ihis date, then a Notice of Violation including monetary fines wili be issued to Ms. Stark.
If the violation continues to remains unresolved, then the violation will be forwarded to
the Department of Corporation Counsel for enforcement.

Regarding the activities taking place witin the property, due to the foliage and
trespassing signs, we are unable to investigate-and confirm these allegations without Ms. -
Stark’s approval to access-her property. If these activities are visible from your ieased
property, please provide us with a contact phone number so the investigating inspectors .
can make arrangement to meet you at your property. '

If you have any questions regarding this letter, please call me at 270-7255.

Sincerely,
GREGA. NAKAO |
Electrical Engineer

GAN  S)\LUCAWLLELECT\GANWLETTERS\LafYoung UnsafeElecSve wpd
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Above ground electrical
box and wires not built
to County standards along
Easement A -

EXHIBIT F




o

Storage box on State

land along Easement A
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Beverly A Young To Ann Bauer <h.ann.es@t-online.ds>
<byoung@maui.net>

04/07/2006 05:16 PM

cc ctariiel.l.arnallas@héwaii.gov-, dave@iﬁj-Iaw.mm
bes

Subjeci progress report

Illegal 120volt water pump hidden on State land to deliver water
from the Honopou Stream to her rental units. Exposed electrical wires
on the surface and non-waterproof terminations will interest the

County electrical inspector on Monday.

IXHIBIT® £




- -Maui standards. - — -

Dar YT —ponpuome Last, Sk

' J
12 September 2005 N

Lani:

It has come to my attention and that of Dan Omellas, Land Agent for DLNR, that you are still

trying to manifest access to the Ralston Pool by encroaching on State land and perhaps the
- Ralston land.

It is incumbent upon you to demonstrate to me and others the location of your four prope
pins that separate your land from the State land. Several points-on-line will also be helpful
---along your.longest boundaries. . - = R o

| advise that you engage a licensed registered surveyor to survey the boundaries so we
can all visualize, once and for all, what is yougto develop.

The improvements you have undertaken, starting at the widened and landscaped entrance
and continuing on to what is clearly a parking area complete with cutoff utility pole framing
and landscaping are clearly OUTSIDE of your 15 foot wide access easement.

Your continuing improvemehts to the Doug Faulkner originated road ( built without myor
DLNR’s approval) to the lower portion of what | hold to be State Land is in violation of my
Revocable Permit and County building standards. :

Improving land that does not belong to you, without grading permits or pérmiss‘ion of any
kind is actionable and | am prepared to bring suit against you real soon. To forestall this
action you must complete the survey work and demonstrate to me, the State and Ann

Ralston’s attorney that you are operating well within your boundaries and rights as a
landowner.

Cease and desist the improvements approaching the pool and any further improvements
to State land outside of your 15 foot wide access easement.

Get the utility and phone lines off of the surface and brought up to State and County of

And please, no more gifts and homilies to living cooperatively as good neighbors.

Keep the slogan that “gaod fences make good neighbors” as your daily mantra unless you
want to defend your actions in Second Circuit Court.

) i
Lafayetfe Young

Revocable Pernit Holder: RP-5232

HC 1, Box 42
Haiku, HI 96708

cc: D. Ornelias, A. Raiston-Bauer, D. Jorgensen

b
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3 April, 2006

Lani Stark -
1135 Makawao Ave. Unit 108
Makawao, HI 96768

One more time;

Cease and desist trespass for private or commercial reasons over the State Land I hold
under lease immediately. TMK 2-2-9-03:17. Remove any and all improvements, i.e.
toilet, tents, storage lockers and signs that you cannot prove, without a doubt, are on your
land. Confine your ingress and egress to State Land that you have under Revocable
Permit.

7

Lafa Young

HC 1, Box 42
Haiku, HI 96708

Cc:  D. Omellas, DLNR /
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LAWRENCE N. C. ING ‘ . - 2145 WELLS ST. STE. 204

PAUL L. HORIKAWA . N :.'.M‘; T e WELLS STREET PROFESSIONAL CENTER

DAVID M. JORGENSEN N I I S WAILUKU, MAUL HI 96793-2222
GORDON W. STEWART, P.C.1 LLED DMISIO: (808) 242-4555 « FAX (308) 244-6964
T v dave@ikj-law.com

TA Law Corporation
Also Admifted in Oregon

IR RESS OF

ING, HORIKAWA, JORGENSEN & STEWART

_ . Limited Liability Law Partnership

March 13, 2006

VIA CERTIFIED MAIL, RETURN RECEIPT
. REQUESTED AND REGULAR MAIL

LANI STARK
120 Hana Highway #9-109
Paia, Maui, Hawaii 96779

Re: TMK (2) 2-9-003-014;
Ann R. Bauer Honopou Property

Dear Ms. Stark:

This office represents Aﬁn R. Bauer, the owner of the real property
located on Hana Highway in Honopou, identified as Tax Map Key No.
(2) 2-9-003-014. '

Ms. Bauer has for some time been communicating with you, directly
and through various agents, about her objections to your use of her
land for commercial activities you are running from your nearby

property. In fact, I understand you had previously requested
permission from Ms. Bauer to engage in such activities and your
request was denied. Despite her strong objections and her denial

of your request, we have been informed that you continue to enter
on to her property and conduct tours of her land.

- Yo are hereby formally advised that you do not have permission
from Ms. Bauer to enter onto or use her land for any purpose and
that you are specifically prohibited from conducting any commercial
activities on her .property. In the event you continue to use her
property -for commercial or any other purpose without her express
written permission, you will be considered a trespasser and Ms.
Bauer will pursue all appropriate action against you.

You are also hereby advised that you will be held personally
accountable for any damages you have caused to my client’s
property. For example, I’'ve been informed that you have cut into
hills, removed soil, and dumped a lot of dirt and other materials
into gulches. My client will expect you to restore all areas of
her property to their original condition, including removing any
debris from gulches where you have thrown it.

For your information, I have already reviewed prior correspondence
between you and Ms. Bauer concerning your belief that _you are
entitled to use her land. Contrary to your assertions, it is clear
from the relevant documents that no permission was ever pProperly

granted to you toA use the property. ! EXHIB"’ “ G 5




LANI STARK A
Page 2 K
March 13, 2006 ’

Your immediate attention to this matter is expected.

Data/ Dave/Letters/Bauer/Lani Stark (03-13-06)

c: Client (via e-mail)
' vPaniel Ornellas, DLNR (via hand-delivery)
Laf Young (via e-mail)

{
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PETER T. YOUNG
CHAIRPERSON
BOARD OF LAND AND NATURAL RESOURCES
COMMISSION ON WATER RESOURCE MANAGEMENT

LINDA LINGLE
GOVERNOR OF HAWAII

ROBERT K. MASUDA
DEPUTY DIRECTOR - LAND

DEAN NAKANO .
ACTING DEPUTY DIRECTOR - WATER

STATE F WAII BOATING AND OCEAN RECREATION

AQUATIC RESOURCES
BUREAU OF CONVEYANCES
DEPARTMENT OF LAND AND NATURAL RESOURCES ““?g;%%:’mm%girmgﬁmT
LAND DIVISION CONSERVATION g}u ﬁ&% ENFORCEMENT
54 High Street, Room 101 o HETORE RETATOY
Wailuku, Hawaii 96793 KAHOOLAWE ISLAND RESERVE COMMISSION

STATE PARKS

PHONE: (808) 984-8103
FAX: (808)984-8111

NOTICE TO VACATE

TO WHOM IT MAY CONCERN:

THIS IS TO INFORM YOU that the lands situate at Tax Map Key: (2) 2-9-003:020 are
‘'owned by the State of Hawaii.

ANYONE placing any structures to include, but no limited to, a dwelling, lean-to, tent,
campsite, vehicles, equipment or materials; anyone occupying, camping and/or residing on said
lands, without the written authorization of the Board of Land and Natural Resources, State of
Hawaii, is encroaching upon publiciands in violation of Chapter 171-6, Hawaii Revised Statutes,
and shall be subject to a fine of up'to $500.00 per day, plus charges for administrative costs
incurred by the Department of Land and Natural Resources, State of Hawaii, and for payment of
damages.

NOTICE TO VACATE is hereby given to all persons occupying, camping and/or
residing on said lands and that you must vacate said lands and remove all structures, vehicles;
and personal-belongings placed thereon.

ANY AND ALL PERSONS FOUND OCCUPYING, CAMPING AND/OR
RESIDING ON SAID LANDS AFTER 12:00 P.M., MARCH 30, 2006, SHALL BE
SUBJECT TO A FINE OF UP TO $500.00 PER DAY PLUS ADMINISTRATIVE COSTS
FOR VIOLATION OF THE PROVISIONS OF CHAPTER 17 1-6, HAWAII REVISED
STATUTES, AND FOR PAYMENT OF DAMAGES. |

FURTHER, ANY-AND ALL FIXTURES, EQUIPMENT, STRUCTURES,
VEHICLES, AND PERSONAL BELONGINGS PLACED, MAINTAINED, AND/OR
FOUND ON SAID LANDS AFTER 12:00 P.M., MARCH 30, 2006, SHALL BE
CONSIDERED ABANDONED AND SHALL BE DISPOSED BY THE STATE OF
HAWAII AT THE FORMER OWNER’S COST AND EXPENSE.

DATED: Maui, Hawaii, 30th day of March. 2006. m

DANIEL ORNELLAS, District Land Agent
Department of Land and Natural Resources

EXHIBIT ¢ "




the conservation zone and only that part would need to come down. If the Board decides
that the part of the wall on conservation land needs to be torn down, OCCL would send
out their shoreline specialists to do an on the ground delineation which would specify
exactly how much of the wall would need to be torn down to be within regulation.

Mr. Patrick McNulty, applicant, stated that they had put in a permit to build a perimeter-
rock wall. He and his wife had the contractors start on the front portion of the wall based
on the assumption that the permit would be approved. He recognized that the lots
neighboring his had seawalls further out than his, but he mentions that he was told that
both were grandfathered in due to the date they were built (before 1999). The problem is
that while the McNulty’s seawall stops at the vegetation line, their neighbors on the
Waianae side has a rather large seawall and has built a gate into their cyclone fence
(which runs down the sides of the property) which they use to access the beach and they
end up crossing into the McNulty’s property. They are the main people who are
complaining because the McNulty’s are cutting of their access to the beach even though
they were the ones who chose to build the seawall and there’s a public access just a few
lots down. There were barbeque pits on the beach in front of his property, from the
neighbors, and a large metal dock that he was told to remove. His main point for building
the perimeter wall was to safeguard his property, keep trespassers and his neighbors from
coming on his property, and cosmetics. He pleads ignorance on his part and there was no
shoreline certification because his house is built 55 feet back from the shoreline rather
than only the required 40 feet back which therefore makes him exempt from having to
have a shoreline certification done. However he believes that there was one done earlier
and that there was a metal pin on one side of the property which he thinks marked the
shoreline in1987. He would have taken action sooner if the letter he received back in
November didn’t give him the option of deferring the matter to the board. He sent
everyone the paperwork and chose the option of coming to the board because he wanted
to make sure that he couldn’t leave the wall. Because of this infraction, it is holding up
the rest of the construction on the property therefore he is willing to do whatever is
needed to be done. |

Uranimous!ly approved as submitted (Johns, Schrman).

Item D-2; Rescind Prior Board Action of December 13, 2002 (Item D-19),
‘Related to the Direct Issuance of Non-Exclusive Easement B to Lani
Stark for Access and Utility Purposes, Honopou, Makawao, Maui,
TMK: (2) 2-9-03:20 por. (MDLO/Daniel)

Mr. Russel Tsuji gave some background information in which he states that Lani Stark’s
property is private property that has Kuliana status. Because there was originally no
access to the property, the board issued easement A for access for free. Then either she or
the previous owner requested easement B. The explanation for needing easement B was
that they were going to build a second dwelling on the property. Easement A can service
the entire property so staff is asking the Board to rescind its prior Board action on
easement. Because there have been various violations, there never was a second dwelling
built and Lani Stark is using her property for ecotourism. The purpose of easement B was




- for personal use, a second dwelling, and in the prior Board submittal (in 2002), and
exemption was claimed on chapter 343 claiming there would be minimal effect. However
what has been happening is that due to her commercial agricultural operation, there has
been a lot of traffic and complaints being filed. Staff is concerned that the 343 exemption
is no longer valid based on the current use (commercial or agricultural tourism) which
‘would create a more adverse environmental impact. There has been evidence of
unauthorized grading on state lands which are currently encumbered to Mr. Lafayette, -
unauthorized encroachments on to state lands encumbered by Mr. Lafayette, which
include unauthorized parking and portable toilets on state property. There are unpermitted
stream divergence (confirmed with the Commission on Water Resource Management
(CWRM)) and unpermitted electrical lines which are deemed unsafe. The violations are
the basis for the rescission. Therefore staff is recommending the rescission of easement B
even though it is not formally documented.

Lani Stark, applicant, says that without easement B, because of the steep terrain, it makes
it impossible for her to access the sides, lower, and back portions of her gardens. There
are small trails that have access to these gardens, but are not big enough for her and the
staff to get agricultural tools down there (i.e. lawn mowers). Board member Edlao brings
up the fact that easement B was not meant for her to access her gardens, but for a second
dwelling. Her response is that she is still planning to build the second dwelling, but there
were situations that prevented her from doing so. She wants to be in compliance with the
state and has already taken care of the electrical lines and is now up to code with the
county, the grading of the road has been repaired and replaced, and she has also removed
the portable toilet. In regards to the road, she was told by Milton Arakawa, of the county,
that is was an abandoned government road and that they would be liable if they didn’t
grade it and take care of it because they were experiencing flood and erosion problems.
There is an also an issue about whether she has water rights to the stream. Ms. Stark
testifies that she does because it is mentioned in her property deed and from her
understanding that it was her right to use that water to irrigate her gardens when there
were droughts.

There are questions from the Board about her access to her property in which she answers -

that while easement A does allow her access to her property, it does not allow her access
to the lower and backsides of her property. According to Daniel Omellas, the Maui
District Land Agent;the main trail that she refers to is easement B, which is a 12 foot
drive way, and the-other trails are about 46 feet wide gravel pathways and there are other
pathways that lead up and over state lands to where the waterfall is. Chairperson Young
brings up the point that it is her land and that she is responsible for the access to other
parts of her land, the State’s responsibility is to provide her access to her property, not
within her property, and the State does so with easement A. She is allowed to grade on
her own property and create other roadways; however her financial situation doesn’t
allow her to do so. The biggest problem is that she cannot care for her plants in the above
mentioned sections of her property and this is where most of her income is generated
from.

J




The suggestion from the Board is for her to resubmit an application for the uses that she

is doing now or for a second dwelling when she has the plans for it. If she was to reapply
for the use of easement B for residential purposes, it would be about three months before
it came back to the Board or six to eight months if she was to reapply for her current use.

Board member Edlao suggested that perhaps the Land Division would consider a
recommendation such as allowing Lani Stark access to maintain (fertilizing, light work,
etc.) her gardens; no commercial activity allowed. In conjunction with this, she would -
need to apply for the use of the easement for her gardens. If there is any evidence or
sightings that she is doing anything other than caring for the plants there will be a cease
and desist of the easement.

The Board:

Approved Staff's Recommendation, but added the following new conditidns:

"3 Provided however, the effective date of the rescission of the prior Board action

that will effectively terminate any interest in and rights to Easement B shall be
deferred for six (6) months on the following conditions: (a) Lani Stark may only use

Easement B for access to her private property solely for taking care of and
maintaining her garden and plants. provided however, only Lani Stark and her four
(4) employees may use Easement B for the aforesaid limited purpose of taking care
of and maintaining the garden and plants; (b) Lani Start must immediately cease

.and desist using Easement B for commercial, agricultural tourism or any other
purpose except as stated in the aforesaid condition (a); (c) Easement B shall not be
used for any purpose other than as stated in the aforesaid condition (a); (d)Lani
Stark must execute the department's standard right-of-entry that contains, among
other provisions, indemnity and insurance provisions, and the purpose of the right-
of-entry shall be limited to the aforesaid condition (a); (e) Lani Stark shall remove

all of the unauthorized encroachments described in Staffs' Submittal, and remedy

or remove the other violations (including but net limited to the unauthorized and

* unperiniiied grading outside of Easement B arez, the unzutherized and :
unpermitted placing of electrical lines outside of Easement B area as descrlbed in
Staffs' Submittal and the unauthorized and unpermitted stream diversion crossing
over State lands); (f) Lani Stark may install a gate at the entrance of Easement
where a fence currently exists, with the understanding that the gate will allow Lani
Stark to access, and provided further, no other removal of fencing placed on the
State lands by Permittee Lafayette Young shall be removed; (g) Lani Stark shall
immediately complete and submit an application for Easement B and describe the
true and intended purpose and use of Easement B; and (h) such other terms and
conditions as may be prescribed by the department with the approval of the
Chairperson. :

Unanimously Approved As Amended (Edlao, Johns).

Member Schuman recused herself




. Member Gon recused himself

Item: D-3:  Mutual Cancellation of General Lease No. S-4411 and Issuance of a
30-year Direct Lease to the Diamond Head Theatre, Inc. for
Production of Live Theater and Allied Purposes, including Education
in‘the Theatre Arts Purposes, Honolulu, Oahu, TMK: (1) 3-2-30:01.
(ODLO/Robert) '

Member Tim recused himself

Chairman Young had some questions in regards to the recommendation on the rent. He
would rather just have a fixed rent at $480 per year. Mr. Tsuji said that it would be
difficult because the applicant does short term rentals out to both non-profit and for-profit
entities and the for-profit entities is up to $1,200 a day. Current rent is about
approximated $4,600 a year and this lease was issued directly without an auction.

Because they are canceling the old lease and creating a new one, they have the right for
direct negotiation with out being subjected to an auction. Chairman Young’s suggestion
is to have the rent fixed at a nominal ($480)-and in the event that there is any subletting, a
formula can be figured out on the subletting. Mr. Tsuji is saying then to take 50% of what
the applicant makes off of subletting minus allowable deductions. The applicant uses the
rent from the subleases to'pay for the building maintenance and would charge their
subleases less than $480. Right now the State gets 10% of fair market value or 10% or net
receipts. The agreement reached becomes $480 plus 10% of what they are charging the
subleases. '

In reference to the term of the lease, Deena Dray, applicant, brought up the fact that the
building is old and in need of some renovations. Staff recommendation is for a term of 30
years with the option to extend up to 65 years. However, Ms. Dray is under the
impression that the longer the time period, perhaps more people will be willing to invest.
 Therefore she would rather have a 40 year term with the option to extend for an
additional 25 years. ' : :

The Board: i

<

Amendment to recommendation 3.B:

"The rent under the new Lease shall be set at $480.00 per annum and 10% of the

gross rental receipts received by DHT when it rents out the Diamond Head Theatre
acilities to third parties." '

facilities to third parties."

10

>




Exhibit LS-2




. y -l * . - 3
A ..1:"‘ ) I T T T E-..._- lh"

EASEMENT A UNAUTHORIZED PARKING AREA

L5-2R




01.10.2007

EASEMENT A UNAUTHORIZED PARKING GRADING
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FENCE HOLE AFTER UNAUTHORIZED REMOVAL BY STARK
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GRAVEL GARDEN PATH WITH
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